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court must make factual findings 1o resolve the govern-
ments 12(b){(1) facwal challenge to the court’s subject
matter jurisdiction.” '

The U.S. Postal Service on Feb. 25 moved for leave to
file an amicus brief on the remand by the Ninth Circuit.
“As the author and authority on the Certified Mail
regulations, the Postal Service manifestly has unique
insight on the question before the Court,” according

to the Postal Service. “Further, the Postal Service has a

critical interest in the manner in which courrs define
the services the Postal Service provides. It is essential
to efficient postal operations that those services —
including Certified Mail — are interpreted in a uniform
manner nationwide. Differing definitions would create
uncertainty for the Postal Service and its customers and

could force the Postal Service to tailor its processing

standards regionally.”

‘Friend Of A Party’

The growers oppose allowing the Postal Service to file
the brief. “An amicus brief is intended to offer ‘timely,
useful’ information from an ‘impartial individual’
whose role is to “advise]] the Court’ rather than ‘advo-
cate’ on behalf of a litigant. Greater Yellowstone Coal v.
Timchak 2008 U.S. Dist. LEXIS 92394}, according
to the growers. “A proper amicus is the ‘friend of the
cowrt, not friend of a party.” Ryan v. Commodity Futures
Trading Comm'n, 125 F.3d 1062, 1063 (7th Cir.
1997) (chambers opinion of Posner, J.).”

“Here, the United States Postal Service (‘USPS) dis- -

qualified itself from being a neutral ‘friend of the Court’
in 2003, when it submitted two declarations offering a
Government-friendly interpretation of the postal regu-
lations governing certified mail,” according to the
growers. " T hese declarations contradict the declarations
of postal experts — including 2 former Boise postmas-
ter — that explain why the Government’s denial notice
was not sent by certified mail. At best, the USPS’s
proposed amicus brief simply ‘cover[s] the same
ground’ that both the Government and the USPS itself
covered in 2003. Voices for Choices, 339 F.3d at 545
[Voices for Choices v. Illinois Bell Telephone Co. (339
F.3d 542)]. The Court should not allow a party’s wit-
ness to bolster its own credibility through the amicus
process.”

Even if the Postal Service had not appeared as a witness
for the United States in this action, it is stll not an
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impartial friend of court as contemplated in Great Yel-
lowstone Coal, according to the growers. “Rather, itisa
federal entity that is itself subject to suir under the
FYCA {Federal Tort Claims Act}. See 39 US.C.
§409(c) (extending FTCA to tort claims against the
USPS),” according to the growers. “The USPS has vig-
orously contested jurisdiction in FTCA-related suits
brought against it. See, e.g., Dolan v. U.S. Postal Serv.,
546 U.5. 48] (2006) rejecting USPS’s subject-matter
jurisdiction challenge); MB Fin. Group Inc. v. U.S.
Postal Serv., 545 F.3d 814 (9th Cir. 2008) (same). -
The USPS therefore has a bias in favor of the Gavern-
ment, and limiting FT'CA jurisdiction.

“Finally, the USPS’s proposed amicus brief thwarts the
Court from making its findings on the existing record
(which the Ninth Circuit contemplated in its ‘limited
remand’} and is in violation of the Court’s order limir-
ing the motion to 3 pages and 10 pages of supporting
brief,” according 1o the growers.
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New Jersey Class Describes
Pian To Dispense $8.3 Million

Filter Settlement Fund
CAMDEN, N.J. — The plaintiffs in two certified class
actions filed a supplemental brief March 8 in the U.S.
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District Court for the District of New Jersey to answer
questions about the distribution of a proposed $8.3
million sertdement of nuisance clims against DuPont
for alleged contamination of private well water and a
public utility water supply with perflucrooctanoic acid;
the preliminary approval hearing is set for March 21
{Richard A. Rowe, et al. v. E.I. DuPont de Nemours &
Co., Na. 06-1810, D. N.J; Misty Scott, et al. v. E.L
DuPont de Nemours & Co., No. 06-3080, D. N.J.;
See 3/1/11, Page 10).

(Supplemental memo in support of joint motion
available. Document #15-110315-055B.)

Richard A. Rowe and Misty Scott allege that perfluor-
ooctanoic acid (PFOA} from the Salem County, N.J.,
DuPonr Chambers Works refinery contaminates the
aquifer from which private water well owners and the
Penns Grove Water Supply Co. (PGWS) draw water.
Rowe represents class members who have a private
water well. Scortt represents plaintiffs who use PGWS
water. '

The plaintiffs and DuPont filed a joint motion on
Feb. 22 for preliminary approval of the settlement.

In exchange for a release from the nuisance injuncrive
relief claim, DuPont agrees to pay $8.3 million into a
class benefits program thar will provide class members
an in-home water filtration system or a cash payment.

Iacidental Payment Option

Class counsel said in the supplemental brief they intend
for the cash payment to equal the value of the filter
option. “That Filter Option package value (and corre-
sponding Incidental Payment Optiony} is cusrently esti-
mated to be at least approximately $800, assuming
approximarely 4800 participating Class Households,
one Culligan RC-EZ-4 warer filter system per package
at approximately $100, at least 10 replacement car-
tridges at approximately $50 each, a $200 installation
check, and free delivery of the water filter package to the
Class Household,” according to the plaintiffs.

The plaintiffs anticipate thar a class administrator will
be appointed if the sertlement is approved. The class
administrator will distribute claim forms to the house-
holds in the classes and determine the number of house-
holds that will choose the filter package or the
incidental payment, according to the plaintiff. The

class administrator will be responsible for negotiating‘
the price for the filter and replacement carrridges based
on the selection of the class members, according to the
plaintiffs. Based on the negotiated costs, the class
administrator will ser the cash value of the incidental
class payment, according to the plaintiffs,

The second issue addressed by the plaintiffs in the sup-
plemental brief is if all of the serdlement fund, less
attorney fees and class administrator expenses, will be
distributed to the class. The plaintiffs said they antici-
pate the class administrator will adjust the installation
check and the incidental cash payment to distribute all
of the settlement fund to class households. .

Class Administrator
Finally, the plaintiffs said the task of selecting a class
administrator has not been completed.
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ery, Ala;; John B. Nalbandian and Robert A. Bilott of
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Bromberg & Newman in Morristown, N.J.; Jennifer
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Fracking Attorneys Dispute
Venue To Seek Resolution

Of $760,000 Fee Disagreement

SCRANTON, Pa. — The atrorneys of record in a
Susquehanna County, Pa., hydraulic fracturing perso-
nal injury and property damage lawsuit pending in the
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