SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, THIRD JUDICIAL DEPARTMENT

DIANE L. ATKINS, et al.,
Appellants, NOTICE OF ENTRY
- against - Index No. 01-175

Appellate Division
Case No. 95024

EXXON MOBIL CORPORATION, F/K/A EXXON
CORPORATION and F/K/A MOBIL CORPORATION,
EXXON MOBIL CORPORATION, et al,

Respondents.

PLEASE TAKE NOTICE that the within is a copy of a memorandum and order duly made and
entered in the within-entitled action and filed in the office of the Clerk of the Supreme Court, Appellate
Division, Third Judicial Department, on the 22™ day of July, 2004.

Dated: Poughkeepsie, New York

TO:

July 23, 2004

Shari M. Blecher, Esq.
Lieberman & Blecher, P.C.
30 Jefferson Plaza
Princeton, NJ 08540

James A. Pardo, Esq.
McDermott, Will & Emery
50 Rockefeller Plaza

New York, NY 10020-1605

Robert S. DiNardo, Esq.
Jacobowitz and Gubits, LLP
158 Orange Avenue

P.O. Box 367

Walden, NY 12586-0367

RAPPORT, MEYERS, WHITBECK,
SHAW & RODENHAUSEN, LLP
Attorneys for Defendant Premium

Gas Services, Inc. .
By: 7&4&&&%&&
Denise M. Fitz ck

One Civic Center Plaza, Suite 501
Poughkeepsie, NY 12601
(845) 473-7766

Steven C. Russo, Esq.
Sive, Paget & Riesel, P.C.
460 Park Avenue

New York, NY 10022

Philip H. Dixon, Esq.

Whiteman, Osterman & Hanna, LLP
1 Commerce Plaza

Albany, NY 12260



State of New York
Supreme Court, Appellate Division

Third Judicial Department
Decided and Entered: July 22, 2004 95024
DIANE L. ATKINS et al.,
Appellants,
v
EXXON MOBIL CORPORATION, MEMORANDUM AND ORDER

Formerly Known as EXXON
CORPORATION, Formerly
Known as MOBIL CORPORATION,
EXXON MOBIL CORPORATION,
et al.,

Respondents.

Calendar Date: March 22, 2004

Before: Crew III, Peters, Spain and Mugglin, JJ.;
Cardona, P.J., vouched in.

Lieberman & Blecher, Princetown, New Jersey,
(Robert S. Di Nardo of Jacobowitz & Gubits, Walden, of counsel),
for appellants.

McDermott, Will & Emery, New York City (James A. Pardo of
counsel), for Exxon Mobil Corporation, respondent.

—~

Sive Paget & Riesel, New York City (Steven C. Russo of
counsel), for Sullivan County, respondent.

Whiteman, Osterman & Hanna L.L.P., Albany (Philip H. Dixon
of counsel), for Van Etten 0il Company, Inc., respondent.

Rapport, Meyers, Whitbeck, Shaw & Rodenhausen L.L.P.,
Poughkeepsie (Denise M. Fitzpatrick of counsel), for Premium Gas
Services, Inc., respondent.



-2- 95024
Spain, J.

Appeal from an order of the Supreme Court (Kavanagh, J.),
entered February 6, 2003 in Sullivan County, which, inter alia,
granted defendants' motions for summary judgment dismissing the
complaint.

Plaintiffs, current or past property owners and/or
residents of the Village of Liberty, Sullivan County, have
brought this action claiming various injuries arising from the
contamination of the Village water supply. The contamination was
discovered in December 1992, when an engineering firm hired by
the Village determined that a water sample taken in 1990 from one
of the wells in the Village system tested positive for the
presence of Methyl-Tertiary-Butyl-Ether (hereinafter MTBE), a
gasoline additive., Another sample taken in December 1992
contained a concentration of MTBE three times higher than that
allowed by drinking water standards established by the Department
of Health (hereinafter DOH). In response, in January 1993, the
Village published a legal notice and DOH published «*fact sheet.
Extensive local media coverage addressed the contamination and
the steps taken to remove the toxin from the water supply and to
switch to alternate sources of safe water.

In October 2000, at a public meeting, DOH distributed a
comprehensive public health assessment report, which advised the
public (including plaintiffs) — for the first time — that long-
term exposure to MTBE-contaminated water "may be associated with
a minimal risk for noncarcinogenic effects and a low risk for
carcinogenic health effects." Shortly after the release of those
findings, plaintiffs commenced this action seeking damages for,
among other things, diminished real estate values, medical
monitoring, negligent infliction of emotional distress and fear
of future injury. Defendants moved to dismiss the complaint
based upon, among other things, the statute of limitations, and
plaintiffs cross-moved to amend both their complaint and their
notice of claim. Supreme Court advised the parties that it was
treating defendants' motions as motions for summary judgment and
thereafter granted defendants' motions and dismissed the
complaint in its entirety, finding that plaintiffs' claims were
barred by the statute of limitations and, alternatively, that
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plaintiffs' claims for emotional distress and fear of future
injury were not supported by circumstances providing a guarantee
of their genuineness. Plaintiffs now appeal.

Initially,  we agree with Supreme Court's conclusion that
plaintiffs have not presented evidence in admissible form to
raise triable issues of fact regarding their entitlement to
recover damages for emotional distress and fear of future injury.
Though given ample opportunity, plaintiffs have failed to supply
any evidence of physical harm sufficient to guarantee the
genuineness of their claims (see Di_Stefano v Nabisco, Inc., 2
AD3d 484, 485 [2003]; Iannotti v City of Amsterdam, 225 AD2d 990,
990-991 [1996]). Nor have they demonstrated the presence of MTBE
in the body of any of the plaintiffs or other evidence of the
presence of a toxin-induced disease causally related to such
exposure (see e.g. Di Stefano v Nabisco, Inc., supra at 485).
Accordingly, Supreme Court properly dismissed such claims on the
merits. T '

However, we find that plaintiffs raised material questions
of fact as to the date of their discovery of the injury to their
property and, thus, reverse that part of Supreme Court's order
which dismissed their property damage causes of action. CPLR
214-c (2) provides for a three-year limitations period for latent
injuries to person or property caused by exposure to harmful
substances beginning on the date the injury is discovered or the
date when the injury should have been discovered by a reasonably
diligent plaintiff, whichever is earlier (see Jensen v General
Elec. Co., 82 NY2d 77 [1993]). It has been observed that
"discovery occurs when, based upon an objective level of
awareness of the dangers and consequences of the particular
substance, 'the injured party discovers the primary condition on
which the claim is based'" (MRI Broadway Rental v United States
Min. Prods. Co., 92 NY2d 421, 429 [1998] [emphasis added],
quoting Matter of New York County DES Litig., 89 NY2d 506, 509
[1997]; see Rothstein v Tennessee Gas Pipeline Co., 87 NY2d 90
[1995]). Contrary to defendants' claims, we find that
plaintiffs' submissions raised triable issues of fact as to when
their awareness of the dangers and consequences of MTBE exposure
or contamination occurred or should have occurred, and, indeed,
of the scientific and public awareness of such dangers, so as to
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overcome defendants' prima facie showing.

Plaintiffs' proof demonstrated that, in early 1993, they
were merely apprised of the presence of MIBE in one of the
Village wells which exceeded state standards. However, at that
time DOH and Village officials advised the public that the levels
of contamination detected in their water did not present "an
imminent health hazard," and represented that their water was
"safe to drink" and "not deemed hazardous to people's health."
The public also was informed that "[d]ata on the health effects
of exposure to MTBE are limited" and that, while exposure to high
levels of MTBE affect major.organs and body systems in laboratory
animals, "[t]he health affects from long-term exposure to low
levels of MTBE are unknown" [emphasis added]. A research
scientist for DOH characterized the levels as "an extremely low
level of contamination" and described MTBE as "a chemical which

does not have a high level of toxicity." A newspaper report
- quoted officials as stating that MTBE is "a non-toxic chemical." _
Not until the October 2000 release of the DOH public health .

assessment report was DOH's assessment of potential carcinogenic
and noncarcinogenic consequences of long-term exposure to the
MTBE levels — such as those found in this well — revealed and,
also for the first time, the fact that plaintiffs' water supply
had also been contamlnated with low levels of benzene. That
report indicates that prior to 1990, the water supply was not
monitored for MTBE and the developlng scientific data and
toxological information used in the assessment had caused DOH to
revise its drinking water standards to require lower
concentrations of MTBE. It reflects, at the very least, that the
scientific knowledge and awareness of the dangers and
consequences of long-term exposure to MI'BE were in progress
through the 1990s and, indeed, were not known with any certainty
in 2000.

As such, we find that plaintiffs presented proof that the
dangers posed by long-term exposure to these levels of
contamination and the consequential injury to their property may
not have been known until October 2000 or later, creating a
question of fact as to whether they could or should have
discovered it earlier (see Grossjahann v_G.B. Wilkins & Sons, 244
AD2d 808, 810 [1997]; see also Thoma v Town of Schodack, 6 AD3d
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957, 959-960 [2004]; cf. MRI Broadway Rental v United States Min.
Prods. Co., supra at 425, 429; Jensen v General Elec. Co., supra
at 82, 89). This scenario is distinguishable from Oliver
Chevrolet v Mobil 0il Corp. (249 AD2d 793 [1998]), which invoived
known gasoline contamination of the plaintiffs' property, which
progressed and eventually affected their water, and which the
plaintiffs failed to investigate. In our view, plaintiffs cannot
fairly or objectively be charged with knowledge of the dangers
and consequences of this MTBE contamination in 1993, i.e., the
condition which allegedly impacted their property values.
Moreover, no evidence exists that plaintiffs had any knowledge of
the benzene contamination prior to 2000 and, thus, to any damage
to their property resulfing therefrom. Also, there is support in
the record for plaintiffs‘ claim that their failure to
investigate was the result of their reliance on DOH and Village
representations (cf. Oliver Chevrolet v Mobil 0il Corp., supra at
794). Under these circumstances, a jury could reasonably find in
favor of plaintiffs on the question of whether, through the
exercise of reasonable diligence, they could or should have
discovered the injury to thetr property more than three years
prior to their commencement of this action (see Grossjahann v
G.B. Wilkins & Sons, supra at 810; Bimbo v Chromalloy Am. Corp.,
226 AD2d 812, 815 [1996]).

As a result of our determination, plaintiffs' cross motion
to amend their complaint and notice of claim needs to be decided

by Supreme Court.

Cardona, P.J., Crew III, and Peters, JJ., concur; Mugglin,
J., not taking part.



~6- 95024

ORDERED that the order is modified, on the law, without
costs, by reversing se much thereof as granted defendants'
motions dismissing plaintiffs' property damage causes of action;
motions denied to that extent; and, as so modified, affirmed.

ENTER:

//}r\QM;LAAJ -
Michae . Novack
Clerk bf t Court




